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I N THE UNI TED STATES DI STRI CT COURT FOR THE
EASTERN DI STRICT OF VIRG NI A
Al exandria Division

UNI TED STATES OF AMERI CA )
V. g CRIM NAL NO 03- -A

BENJAM N JAMES JOHNSON, g
Def endant . g

PLEA AGREEMENT

Paul J. McNulty, United States Attorney for the Eastern
District of Virginia, and Dennis M Kennedy, Assistant United
States Attorney, and the defendant, BENJAM N JAMES JOHNSQON, and
t he defendant's counsel, Christopher Aol sch, pursuant to Rule
11(c) of the Federal Rules of Crimnal Procedure, have entered
into an agreenent, the terns and conditions of which are as
fol | ows:

1. The defendant, BENJAM N JAMES JOHNSQN, agrees to waive
i ndictment and plead guilty to a one count crimnal information
filed with this agreenent. Count One charges the defendant with
smuggling, in violation of Title 18, United States Code, Section
545. The maxi num penalty for this offense is a maxi numterm of
five (5) years of inprisonnment, a fine of $250, 000, ful
restitution, a special assessnent, and three (3) years of
supervi sed rel ease. The defendant is aware that this supervised
rel ease termis in addition to any prison termthe defendant may
receive, and that a violation of a term of supervised rel ease
could result in the defendant being returned to prison for the

full term of supervised rel ease.



2. Before sentencing in this case, the defendant agrees to
pay a nmandatory special assessnent of one hundred dollars
($100. 00) per count of conviction.

3. Restitution does not appear to be applicable in this
case.

4. The defendant is aware that the defendant's sentence
will be inposed in accordance with the Sentencing Guidelines and
Policy Statenents. The defendant is aware that the Court has
jurisdiction and authority to i npose any sentence within the
statutory nmaxi num set for the offense(s) to which the defendant
pl eads guilty. The defendant is aware that the Court has not yet
determ ned a sentence. The defendant is also aware that any
estimate of the probabl e sentencing range under the sentencing
gui delines that the defendant may have received fromthe
defendant's counsel, the United States, or the probation office,
Is a prediction, not a promse, and is not binding on the United
States, the probation office, or the Court. The United States
makes no prom se or representation concerning what sentence the
defendant will receive, and the defendant cannot w thdraw a
guilty plea based upon the actual sentence. The defendant is
aware that Title 18, United States Code, Section 3742 affords a
defendant the right to appeal the sentence inposed.

Acknow edging all this, the defendant know ngly waives the right
to appeal any sentence within the maxi num provided in the
statute(s) of conviction (or the manner in which that sentence

was determ ned) on the grounds set forth in Title 18, United



States Code, Section 3742 or on any ground whatever, in exchange
for the concessions made by the United States in this plea
agreenent. This agreenent does not affect the rights or
obligations of the United States as set forth in Title 18, United
St at es Code, Section 3742(hb).

5. The United States will not further crimnally prosecute
defendant in the Eastern District of Virginia for the specific
conduct described in the indictnment, crimnal information or
statenent of facts. Therefore, defendant does not have inmunity
for crimes related to, but not specifically set out in the
indictment, crimnal information or statenent of facts. Except
where specifically noted, this plea agreenment binds only the
United States Attorney's Ofice for the Eastern District of
Virginia and the defendant; it does not bind any other prosecutor
in any other jurisdiction.

6. The defendant represents to the Court that defendant is
satisfied that defendant's attorney has rendered effective
assi stance. Defendant understands that by entering into this
agreenent, defendant surrenders certain rights as provided in
this agreenent. Defendant understands that the rights of
crimnal defendants include the follow ng:

a. |If the defendant persisted in a plea of not guilty
to the charges, defendant would have the right to a speedy jury
trial with the assistance of counsel. The trial may be conducted
by a judge sitting without a jury if the defendant, the United

States, and the judge all agree.



b. If ajury trial is conducted, the jury would be
conposed of twelve | aypersons selected at random The def endant
and defendant's attorney would assist in selecting the jurors by
renovi ng prospective jurors for cause where actual bias or other
disqualification is shown, or by renoving prospective jurors
wi t hout cause by exercising perenptory challenges. The jury
woul d have to agree unani nously before it could return a verdict
of either guilty or not guilty. The jury would be instructed
that the defendant is presunmed innocent, that it could not
convict the defendant unless, after hearing all the evidence, it
was persuaded of the defendant's guilt beyond a reasonabl e doubt,
and that it was to consider each charge separately.

c. If atrial is held by the judge without a jury, the
judge would find the facts and, after hearing all the evidence
and consi dering each count separately, determ ne whether or not
t he evi dence established the defendant's guilt beyond a
reasonabl e doubt .

d. At atrial, the United States would be required to
present its wi tnesses and ot her evidence against the defendant.
The defendant would be able to confront those w tnesses and
defendant's attorney would be able to cross-exanmine them |In
turn, the defendant could present w tnesses and ot her evidence in
defendant's own behalf. |If the wi tnesses for the defendant woul d
not appear voluntarily, defendant could require their attendance

t hrough t he subpoena power of the Court.



e. At atrial, the defendant could rely on a privilege
against self-incrimnation to decline to testify, and no
I nference of quilt could be drawn fromthe refusal to testify.
I f the defendant desired to do so, the defendant could testify in

t he defendant's own behal f.

7. The defendant agrees to cooperate fully and truthfully
with the United States, and provide all information known to the
def endant regarding any crimnal activity. |In that regard:

a. The defendant agrees to testify truthfully and
conpletely at any grand juries, trials or other proceedings.

b. The defendant agrees to be reasonably avail able for
debriefing and pre-trial conferences as the United States nay
require.

c. The defendant agrees to provide all docunents,
records, witings, or materials of any kind in the defendant's
possession or under the defendant's care, custody, or control
relating directly or indirectly to all areas of inquiry and
I nvesti gati on.

d. The defendant agrees that, upon request by the
United States, the defendant will voluntarily submt to pol ygraph
exam nations to be conducted by a pol ygraph exam ner of the
United States' choice. The defendant stipulates to the
adm ssibility of the results of this polygraph exam nation if
| ater offered in a proceeding to determ ne the defendant's

conpliance wth this plea agreenent.



e. The defendant agrees that the acconpanying
Statenent of Facts is limted to information to support the plea.
The defendant will provide nore detailed facts relating to this
case during ensuing debriefings.

f. The defendant is hereby on notice that the
def endant nmay not violate any federal, state, or |ocal crimnal
| aw whi |l e cooperating with the governnent, and that the
government will, in its discretion, consider any such violation
i n eval uati ng whet her a downward departure i s appropriate.

g. Nothing in this agreenent places any obligation on
t he governnent to seek the defendant's cooperation or assistance.

8. a. The United States agrees not to use any truthful

i nformati on provided pursuant to this agreenent against the
defendant in any other crimnal prosecution against the defendant
in the Eastern District of Virginia. Pursuant to Section 1Bl1.8
of the Sentencing Guidelines, no truthful information that the
def endant provides pursuant to this agreenent wll be used to
enhance the defendant's guidelines range. The United States wl|
bring this plea agreenent and the full extent of the defendant's
cooperation to the attention of other prosecuting offices if
r equest ed.

b. Nothing in this plea agreenent restricts the
Court's or Probation Ofice's access to information and records
in the possession of the United States. Further, nothing in this
agreenent prevents the governnment in any way from prosecuting the

def endant shoul d the defendant provide false, untruthful, or



perjurious information or testinony. Mor eover, nothing in this
agreenent prevents the governnent from using such information in
furtherance of any forfeiture action, whether crimnal or civil,
adm ni strative or judicial.
c. The United States Attorney's Ofice for the Eastern

District of Virginia will not contact any other state or federal
prosecuting jurisdiction and voluntarily turn over truthful
i nformati on that the defendant provides under this agreenent to
aid a prosecution of the defendant in that jurisdiction. Should
any other prosecuting jurisdiction attenpt to use truthful
i nformati on the defendant provides pursuant to this agreenent
agai nst the defendant, the United States Attorney's O fice for
Eastern District of Virginia agrees, upon request, to contact
that jurisdiction and ask that jurisdiction to abide by the
i munity provisions of this plea agreenent. The parties
understand that the prosecuting jurisdiction retains the
di scretion over whether to use such information.

9. The parties agree that the United States reserves its
option to seek any departure fromthe applicable sentencing

gui del i nes, pursuant to Section 5K of the Sentencing Guidelines

and Policy Statenents, or Rule 35(b) of the Federal Rules of

Crimnal Procedure, if inits sole discretion, the United States
determ nes that such a departure is appropriate. The parties
agree that in cases where the United States does file such a
notion, the United States reserves its option to file a further

notion under 18 U S.C. 8§ 3553(e) to permt a departure under any



appl i cabl e mandatory m ni num sentence, if in its sole discretion
the United States determnes that such a further notion is
appropri ate.

10. The acconpanying Statenent of Facts signed by the
defendant is hereby incorporated into this plea agreenent.
Def endant adopts the Statenent of Facts and agrees that the facts
therein are accurate in every respect and that had the matter
proceeded to trial, the United States woul d have proved those
facts beyond a reasonabl e doubt.

11. The defendant agrees to forfeit all interests in any
illegally snuggl ed asset that the defendant owns or over which
t he def endant exercises control, directly or indirectly, as well
as any property that is traceable to, derived from fungible
with, or a substitute for property that constitutes the proceeds
of his offense, including but not limted to the foll ow ng
specific property: 12 stolen Iraqi paintings, 40 stolen Iraqi
bonds, 1 United States Enbassy security badge. The defendant
further agrees to waive all interest in any such asset in any
adm nistrative or judicial forfeiture proceedi ng, whether
crimnal or civil, state or federal. The defendant agrees to
consent to the entry of orders of forfeiture for such property
and wai ves the requirenents of Federal Rules of Crim nal
Procedure 32.2 and 43(a) regarding notice of the forfeiture in
the charging instrunent, announcenent of the forfeiture at
sentencing, and incorporation of the forfeiture in the judgnent.

Def endant acknow edges that he understands that the forfeiture of



assets is part of the sentence that may be inposed in this case
and wai ves any failure by the court to advise himof this,
pursuant to Rule 11(b)(1)(J), at the tine his guilty plea is
accept ed.

12. The defendant further agrees to waive al
constitutional and statutory challenges in any nmanner (i ncluding
di rect appeal, habeas corpus, or any other neans) to any
forfeiture carried out in accordance with this Pl ea Agreenent on
any grounds, including that the forfeiture constitutes an
excessive fine or punishnment. The defendant agrees to take
steps as requested by the United States to pass clear title to
forfeitable assets to the United States, and to testify
truthfully in any judicial forfeiture proceedi ng.

13. If the defendant fails in any way to fulfill conpletely
all of the obligations under this plea agreenent, the United
States may seek release fromany or all its obligations under
this plea agreenent.

14. If the defendant fails to fulfill the obligations under
this plea agreenent, the defendant shall assert no cl ai munder
the United States Constitution, any statute, Rule 410 of the
Federal Rules of Evidence, Rule 11(f) of the Federal Rul es of
Crim nal Procedure, or any other federal rule, that defendant's
statenents pursuant to this agreenent or any |eads derived
therefrom should be suppressed or are inadm ssible.

15. Any alleged breach of this agreenment by either party

shall be determ ned by the Court in an appropriate proceedi ng at



whi ch the defendant's discl osures and docunentary evi dence shal
be adm ssible and at which the noving party shall be required to
establish a breach of the plea agreenent by a preponderance of

t he evidence. The proceedi ng established by this paragraph does
not apply, however, to the United States' decision whether to
file a notion based on "substantial assistance" as that phrase is
used in Rule 35(b) of the Federal Rules of Crimnal Procedure and

Section 5K1.1 of the Sentencing Guidelines and Policy Statenents.

The defendant agrees that the decision whether to file such a
notion rests in the United States' sole discretion.

16. The defendant hereby waives all rights, whether
asserted directly or by a representative, to request or receive
from any departnent or agency of the United States any records
pertaining to the investigation or prosecution of this case,
including without limtation any records that nay be sought under
the Freedomof Information Act, 5 U S.C. § 552, or the Privacy
Act, 5 U S.C 8§ 552a.

17. This witten agreenent constitutes the conplete plea
agreenent between the United States, the defendant, and the
defendant's counsel. The United States has nmade no prom ses or
representati ons except as set forth in witing in this plea
agreenent. The defendant acknow edges that no threats have been
made agai nst the defendant and that the defendant is pleading

guilty freely and voluntarily because the defendant is guilty.

10



Any nodification of this plea agreenent shall be valid only as
set forth in witing in a supplenental or revised plea agreenent
signed by all parties.

18. Defendant's Signature: | hereby agree that | have

consulted with ny attorney and fully understand all rights with
respect to the pending crimnal indictnent or crimnal
information. Further, | fully understand all rights with respect

to the provisions of the Sentencing Guidelines and Policy

Statenents which may apply in ny case. | have read this plea

agreenent and carefully reviewed every part of it with ny

attorney. | understand this agreenent and | voluntarily agree to
it.
Dat e:
BENJAM N JAMVES JOHNSON
Def endant
19. Defense Counsel Signature: | am counsel for the
defendant in this case. | have fully explained to the defendant

the defendant's rights with respect to the pending indictnment or
crimnal information. Further, | have reviewed the provisions of

the Sentencing Guidelines and Policy Statenents and | have fully

expl ained to the defendant the provisions of those Guidelines

which may apply in this case. | have carefully reviewed every

11



part of this plea agreenent wth the defendant. To ny know edge,
the defendant's decision to enter into this agreenent is an

i nformed and vol untary one.

Dat e:

Chri st opher Anvol sch
Counsel for Defendant

Respectful ly subm tted,

Paul J. McNulty
United States Attorney

By:

Dennis M Kennedy
Assi stant United States Attorney

APPROVED:

Dat e:

Pl ea Agreement (Revised April 30, 2003)
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IN THE UNI TED STATES DI STRI CT COURT FOR THE
EASTERN DI STRICT OF VIRG NI A

Al exandria Division

UNI TED STATES OF AMERI CA

V. CRI M NAL NO. 03- -A

N N N’ N

BENJAM N JAMES JOHNSON

WAl VER CF | NDI CTMENT

|, BENJAM N JAMES JOHNSCON, the above naned defendant,
accused of snmuggling, in violation of Title 18, United States
Code Section 545, being advised of the nature of the charge, the
proposed i nformation, and of ny rights, hereby waive in open
court prosecution by indictnment and consent that the proceeding

may be by information rather than by indictnent.

Dat e:
BENJAM N JAMES JCHNSON
Def endant
Chri st opher Anvol sch
Counsel for Defendant
Bef or e:

UNI TED STATES DI STRI CT JUDGE



